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Shianne Sco�  

PeaceHealth Southwest Medical Center, 2024 BL 204328, 2024 BNA LA 30  

BEFORE SHIANNE SCOTT, ARBITRATOR 

IN THE MATTER OF THE ARBITRATION BETWEEN 

OREGON FEDERATION OF NURSES AND HEALTH PROFESSIONALS, AFT LOCAL 5017, TECH UNIT, on behalf 

of A__ (Grievant), 

Union 

and 

PEACEHEALTH SOUTHWEST MEDICAL CENTER, 

Employer 

ARBITRATION OPINION AND AWARD 

Date Issued: May 6, 2024 

May 6, 2024 

BNA Headnotes 

LABOR ARBITRATION 

SUMMARY 

[1] Discharge – Safety Rules Viola!on – Warning ►118.659 ►118.303  

Arbitrator Shianne Sco! ruled that PeaceHealth Southwest Medical Center had just cause to 

discharge a radiologic technologist who erroneously overexposed a pa�ent to radia�on by taking X-

rays exams of them immediately a!er they had been X-rayed by another technologist. Although he 

admi"ed his mistake, the grievant—who had already received a wri"en warning two months prior 

for X-raying 10 pa�ents while possessing an expired state health license—failed to inform his 

supervisor of the mistake, a"empted to cover it up by ordering dele�on of the second set of X-rays 

less than 15 minutes a!er discovering the mistake, blamed the pa�ent when he was confronted with 

the error, and harbored no remorse during the course of the inves�ga�on. Arbitrator Sco" found 

that comparator evidence showed that the medical center viewed radia�on overexposure to be a 

grave ma"er, and there wasn’t evidence that internal record systems showing that the pa�ent had 

already been examined were malfunc�oning at the �me the grievant conducted the second X-ray 

exam. 
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APPEARANCES: 

On behalf of the Union: 

Jordan Barbeau 

General Counsel 

Oregon Federa!on of Nurses & Health Professionals, AFT Local 5017 

11560 SW 67
th

 Avenue 

Tigard, OR 97223 

E-mail: jbarbeau@ofnhp.org 

Shane Youtz 

Youtz & Valdez, P.C. 

900 Gold Avenue S.W. 

Albuquerque, NM 87102 

E-mail: shane@youtzvaldez.com 

On behalf of the Employer: 

Eric C. Stuart 

Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 

10 Madison Avenue, Suite 400 

Morristown, NJ 07960 

E-mail: eric.stuart@ogletree.com 

INTRODUCTION 

This Arbitra!on Opinion and Award (this Award) arises pursuant to the Collec!ve Bargaining Agreement 

(the CBA) between the Oregon Federa!on of Nurses and Health Professionals, Local 5017 (the Union), on 

behalf of A__ (Mr. A__, or the Grievant), and PeaceHealth Southwest Medical Center (the Employer, or 

PeaceHealth) (collec!vely, the Par!es), under which Shianne Sco" was appointed to serve as Arbitrator 

(the Arbitrator), and under which this Award shall be final and binding amongst these Par!es. 

THE HEARING 

An in-person two (2)-day hearing was held at PeaceHealth in Vancouver, Washington, on January 18, 

2024 (Day 1) and March 13, 2024 (Day 2) (collec!vely, the Hearing). On Day 1, despite the ice and snow 

that affected the hearing loca!on, both Par!es !mely arrived and had the full opportunity to examine 

and cross-examine witnesses, introduce exhibits, make !mely objec!ons, and make opening arguments 

concerning all of the issues in dispute. Eric C. Stuart (Mr. Stuart) represented the Employer at the 

Hearing and filed the Employer's Post-Hearing Brief. Jordan Barbeau (Ms. Barbeau) represented the 

Union and the Grievant on Day 1; she also served as the official custodian of record (the Custodian of 

Record) on Day 1. 

Prior to the Hearing on Day 2, the Par!es agreed that Shane Youtz (Mr. Youtz) would serve as the 

Custodian of the Record for Day 2. Mr. Youtz also represented the Union and the Grievant on Day 2 and 

filed the Union's Post-Hearing Brief. Again, as with Day 1, both Par!es had the full opportunity to 

examine and cross-examine witnesses, make !mely objec!ons, and introduce exhibits. 
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THE PARTIES' STIPULATIONS 

At the Hearing, the Par�es s�pulated:  

• The Arbitrator may make an audio recording of Day 1 for her own personal use. 

• Employer Exhibits 1 through 14, and 16 and 17, are admi!ed. 

• Union Exhibits 1 through 10 are admi!ed. 

• The Employer has the burden of proof and the burden of produc"on. 

• This ma!er is properly before the Arbitrator and there are no issues as to whether this ma!er 

is arbitrable. 

• A grievance was not filed over the Grievant's discipline for failing to maintain his license. 

• The Par"es will submit their Post-Hearing Briefs to the Arbitrator on or before April 3, 2024. 

• The Par"es will submit their Post-Hearing Briefs to the Arbitrator in both Word and PDF 

format. 

• The Par"es will exchange their briefs amongst themselves. 

• The Arbitrator shall have thirty (30) days from receipt of the Post-Hearing Briefs to issue the 

Award. 

• Based on statutory[*2] requirements in Washington, if the Arbitrator awards a remedy, the 

Par"es agree that any unemployment the Grievant receives will be offset as a mi"ga"ng factor. 

THE RECORD 

A court reporter's transcript of the Hearing was not provided; however, as set forth above, the Par"es 

s"pulated that the Arbitrator could make an audio recording of Day 1 for her own personal use. The 

Employer provided an audio and video recording of Day 2. Unfortunately, the audio/video recording did 

not include the last por"on of Day 2, which included a small por"on of the Employer's rebu!al case. 

THE WITNESSES 

The following witnesses tes"fied under oath at the Hearing: 

For the Employer: 

1. Maria Leal, Diagnos"cs Imaging Supervisor 

2. Jason White, Diagnos"cs Imaging Manager 

3. Amy Wood, Labor Rela"ons Partner 

For the Union: 

1. Shawna Lee Ross, Tech Bargaining Chair and Union Stewart/Ultrasound Technician 
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2. A__, Grievant 

THE EXHIBITS 

The following exhibits were admi�ed at the Hearing: 

1. Joint Exhibits. 

Exhibit Number Description 

J-1 Collective Bargaining Agreement, in effect 

November 5, 2019 through June 30, 2023 

J-2 Grievance dated September 22, 2022 and the 

Employer's written responses 

J-3 Termination Notice dated September 21, 2022 

J-4 Corrective Action Notice dated June 15, 2022 — 

Step 3 Final Written Warning 

J-5 Corrective Action Notice dated March 17, 2020 — 

Step 2 Written Warning 

2. Employer Exhibits 

Exhibit Number Description 

E-1 PeaceHealth Code of Conduct 

E-2 A__ Resume 2017 

E-3 X-ray Images by DRM 

E-4 X-ray Images by SO MEH 

E-6 Image Removal Request Form by SO dated August 
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Exhibit Number Description 

15, 2022 

E-7 E-mail re: Epic Access Control 

E-8 E-mail re PACS foot marked wrong 

E-9 Radiation Safety Program 

E-10 PeaceHealth Health Record for Legal and Business 

Purposes Policy 

E-11 E-mail re Safe2Share Caregiver Injury Report 

E-12 E-mail between A__ and Film Library 

E-13 ARRT Standards of Ethics 

E-14 Grievant's Written Statement 

E-15 Screenshots from PeaceHealth's Safe2Share 

Website as of 1/24/2024 

E-16 E-mail from Maria Leal to Diagnostic Imaging 

Department re Image Delete Request — Reminder 

E-17 Additional Diagnostic Imaging Image Removal 

Form submitted by Grievant on August 15, 2022 

E-18 Corrective Action Notices submitted as Comparator 

Evidence 
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3. Union Exhibits. 

Exhibit Number Description 

U-1 A__ Past Performance Evaluations 

U-2 Request to Remove Prior Corrective Action 

U-3 E-mails re Prior Technical and Access Issues 

U-4 E-mails re Changes to Image Deletion Process 

U-5 Image Removal Forms April 2021 — September 

2022 

U-6 A__ "My Learning" Report 

U-7 Radiology Team Meeting Agendas Jan. 2021-July 

2022 

U-8 PeaceHealth Safe2Share Electronic Reporting 

Policy 

U-9 PeaceHealth Record for Legal and Business 

Purposes Policy (duplicate of E-10) 

U-10 PeaceHealth Radiation Safety Program (duplicate of 

E-9) 

POST-HEARING MATTERS 

As noted above, the Par�es s�pulated during the Hearing that Post-Hearing Briefs would be submi�ed 

on or before April[*3] 3, 2024. However, on March 26, 2024, the Employer's counsel no�fied the 

Arbitrator that the Par�es mutually agreed to extend the date to April 12, 2024. On April 12, 2024, both 

Par�es �mely submi�ed their Post-Hearing Brief to the Arbitrator in PDF and Word format as requested. 

The record was then closed. This Award is �mely issued. 

THE ISSUES TO BE DECIDED 

The Employer asserts that the issues to be decided are:  
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Whether A__ was discharged for just cause [sic], if not, what shall be the remedy?1 

Conversely, the Union asserts that the Par!es s!pulated that the issues to be decided are:  

Does reasonable cause exist for the discharge of A__? If not, what is the appropriate 

remedy?2 

According to the undersigned's audio recording, the Union proposed that an issue to be decided on Day 

1 is whether the Grievant was discharged for "just cause." The Employer s!pulated to that issue. I note 

that Mr. Youtz was not present on Day 1; this likely explains the very small discrepancy between the 

Par!es' statement of the issues. Based only on the audio recording and her copious notes from Day 1, 

the Arbitrator adopts the Employer's statement of the issues to be decided. 

RELEVANT AGREEMENT PROVISIONS 

The Employer and the Union are Par�es to a Collec�ve Bargaining Agreement (the CBA), in effect, from 

November 5, 2019, to June 30, 2023, which contains the following relevant ar�cles: 

ARTICLE 6 

EMPLOYER RIGHTS 

The union recognizes the Employer's right to operate and manage its business and 

facili�es. Except where limited by a specific provision of this Agreement, all rights are 

subject to the Employer's exclusive control. These rights include but are not limited to the 

following: to determine the number of employees to be employed in each opera�on, shi", 

or department; to establish, change, modify, interpret or abolish the Employer's policies 

and procedures; to increase or diminish, change, improve or discon�nue opera�ons, 

programs and jobs, in whole or in part; to increase or diminish, change, improve or 

discon�nue personnel, in whole or in part; to hire, promote, and transfer employees; to 

suspend, discharge, demote and discipline employees for just cause; 

*** 

ARTICLE 8 

DISCIPLINE AND DISCHARGE 

8.1 Discipline and Discharge: 

8.1.1 No employee shall be disciplined or discharged without just cause. 

8.1.2 The Employer agrees that progressive discipline should apply to those cases 

where the employee's conduct or performance does not warrant a more severe level of 

discipline, including immediate discharge. 

*** 
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8.1.7 The Employer will provide an affected employee with a copy of any wri�en 

disciplinary no�ce. The employee shall sign the no�ce only to acknowledge receipt, and the 

employee's signature shall not cons�tute agreement with the disciplinary ac�on or an 

admission of guilt. 

8.2 Progressive Discipline. Wri�en disciplinary no�ces will not be considered a!er 

two (2) years if there have[*4] been no further disciplinary occurrences during that two-

year period, with the following excep�ons: (1) viola�on of the Employer's non-

discrimina�on policies, including sexual harassment; (2) conduct threatening or 

endangering pa�ent safety; (3) coworker abuse issues or; (4) the! or falsifying records, or 

(5) unlawful breach of confiden�ality or other privacy. Such disciplinary no�ces shall 

remain in effect for a maximum of three (3) years for purposes of progressive discipline. 

8.3 Removal from File. Upon request of an employee, wri�en disciplinary no�ces will 

be removed from the personnel file on the applicable �meline. 

*** 

ARTICLE 9 

GRIEVANCE PROCEDURE 

*** 

9.3.4 Step 4. If the grievance is not resolved at Step 3, the Union may no later than 14 days 

a!er receiving the Employer's Step 3 response, no"fy the Employer of the Union's intent to 

submit the ma#er to arbitra"on. By mutual agreement, the par"es may request the 

services of a mediator by submi$ng the dispute to the Federal Media"on and Concilia"on 

Service prior selec"ng an arbitrator. If the par"es do not pursue media"on or the dispute is 

no [sic] resolved in media"on, the par"es will within 14 days of the conclusion of 

media"on or no"fica"on to proceed to arbitra"on, seek to select a disinterested party to 

serve as an arbitrator. If the Employer and the Union are unable to agree upon an 

arbitrator, then the arbitrator will be selected by process of elimina"on from a panel of five 

arbitrators furnished by the Federal Media"on and Concilia"on Service. The arbitrator will 

render a decision as promptly as possible a!er the date of case presenta"on. The decision 

of the arbitrator will be final and binding on the Employer, the Union, and the employee(s). 

9.4 The Arbitrator. The arbitrator will have no authority to change, modify, subtract from 

or add to the provisions of this Agreement. Instead, the arbitrator will have authority only 

to apply and interpret the provisions of this Agreement in reaching a decision. The 

arbitrator's fee and expenses will be borne equally by the par"es. All other expenses, 

including a#orney's fees, will be borne by the party incurring those expenses.  
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OTHER RELEVANT PROVISIONS 

The following Employer's rules and policies, the Washington Administra�ve Codes (the WACs), and the 

American Registry of Radiologic Technologists (the AART) Standards of Ethics are also relevant to this 

Award: 

A. The Employer's Rules and Policies. 

1. PeaceHealth's Code of Conduct. The PeaceHealth Code of Conduct (the Code of Conduct), effec�ve 

on April 29, 2022, is applicable to all PeaceHealth Vancouver employees. The Code of Conduct provides, 

in relevant part:  

PeaceHealth is called to create a safe, ethical workplace built upon a commitment to 

integrity and honesty amongst our caregivers, providers, pa�ents, and community 

partners. In support of our commitment,[*5] PeaceHealth requires every caregiver to 

follow our policies and procedures. They represent expecta�ons about our conduct and 

encourage us to do the right thing. They protect Peace Health and our pa�ents, and you-

our caregivers-and demonstrate our commitment to the highest ethical standards and to 

each other. 

*** 

Caregiver Responsibili!es. 

Compliance begins with you. All caregivers have a vital role in shaping our culture at 

PeaceHealth and are responsible to: 

▪ Comply with the requirements and related policies that impact your daily work 

*** 

▪ Communicate in an honest, ethical and forthright manner 

▪ Adhere to the ethical and professional standards of any license or cer�fica�on you hold 

*** 

Enforcing Disciplinary Standards 

At PeaceHealth, viola�ng our Code of Conduct represents a breach of trust-the trust that 

our pa�ents and communi�es place in us, and the trust we place in each other to make 

decisions that honor our shared Values. 

Caregivers are expected and required to comply with PeaceHealth's Code of Conduct. 

Viola�ons will be inves�gated on a case-by-case basis, which may result in disciplinary 

ac�on, up to and including termina�on. 

*** 
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Safe2Share 

Safe2Share is PeaceHealth's systemwide, pa�ent health repor�ng solu�on. Safe2Share 

provides a system for caregivers to report pa�ent, caregiver or visitor safety concerns, 

events or injuries. 

There are two ways to make a Safe2Share report: 

■ Crossroads > Report Incident and click on Pa!ent/Visitor/Caregiver/Variance, or; 

■ From the Learning Home Dashboard in CareConnect. Log into Safe2Share using your 3x3 

and password OR anonymously to submit a report. If you have any ques!ons or need 

assistance with the Safe2Share tool, contact our Service Desk at Ext. 6464, or 1-800-452-

1425. 

Safe2Share helps us to provide 100% Perfect Care, Zero Harm-every !me, every touch-to 

the pa!ents we are called to serve.3 

2. PeaceHealth's Radia!on Safety Program. PeaceHealth's Radia!on Safety Program, effec!ve on June 

10, 2021, applies to the Diagnos!c Imaging Department at PeaceHealth Vancouver. It provides, in 

relevant part:  

SCOPE 

Applies to all PeaceHealth Southwest Medical Center (SWMC) departments that have 

poten!al exposure to radioac!ve materials or radia!on producing devices. 

PURPOSE 

To iden!fy the program and prac!ces implemented to ensure safe use of radioac!ve 

materials. 

DEFINITIONS 

• ALARA: As low as is reasonably achievable. 

*** 

POLICY 

PeaceHealth Southwest Medical Center (SWMC) is required to use, as a condi!on of its 

Radioac!ve Materials License to use, to the extent prac!cable, procedures and engineering 

controls based upon sound radia!on protec!on principles to achieve occupa!onal doses 

and doses to members of the public that are as low as is reasonably achievable (ALARA). 

*** 

3. Staff notes and reports devia!ons from accepted radia!on prac!ces. 
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3. PeaceHealth Health Record for Legal and Business[*6] Purposes. The Employer's Health Record for 

Legal and Business Purposes Policy, in effect October 21, 2020, provides, in relevant part:  

*** 

The legal health record is the record that is released upon verifica"on of valid and 

acceptable request. The legal health record does not affect the discoverability of other 

informa"on held by the organiza"on. 

4. The Safe2Share Electronic Repor!ng Policy. The Employer's Safe2Share Electronic Repor"ng Policy, 

effec"ve on July 2, 2022 (the Safe2Share Policy), applies to all employees at PeaceHealth. It provides, in 

relevant part:  

PURPOSE 

The purpose of this policy is to establish requirements for the use of Safe2Share repor"ng, 

as an important Pa"ent Safety, Risk Management Programs that work to improve the 

health services to prevent pa"ent harm. 

*** 

POLICY 

It is the policy of PeaceHealth that caregivers and creden"aled providers complete a 

Safe2Share report under the following circumstances: 

• Upon any occurrence or event that involves a) an unsafe condi"on, b) an unan"cipated 

outcome with respect to a pa"ent care, c) a poten"al or actual unexpected or adverse 

outcome, or posing a risk to health care opera"ons or the organiza"on. 

*** 

• An occurrence concerning medical staff or caregiver behavior that may, or does, 

adversely impact pa"ent care. 

*** 

• The purpose of Safe2Share is to report, document, and respond to Serious Safety Events, 

Close Calls, incidents, and other occurrences. Safe2Share is intended to help prevent harm 

by capturing poten"al or actual issues that could lead to caregiver or pa"ent injury, analyze 

the informa"on, and mi"gate to help prevent the risk of re-occurrence. Variance repor"ng 

provides for documenta"on of varia"ons in processes or prac"ces. 

• The purpose of Safe2Share Feedback repor"ng is to report, document, and respond to 

pa"ent complaints and grievances. 

*** 
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DEFINITIONS 

• Caregiver: An employee of PeaceHealth, including creden�aled providers. 

*** 

• Harm: Physical or psychological injury or damage, excluding injury or damage directly due 

to the Pa�ent's illness or underlying condi�on. 

*** 

• Variance: An event, occurrence, incident, or any unan�cipated condi�on, circumstance, 

or outcome that is not consistent with the rou�ne processes or care of a pa�ent and/or 

rou�ne opera�on of the facility. A "variance" may be a poten�al or actual serious adverse 

preventable event or occurrence that involves a pa�ent, visitor, caregiver, volunteer, 

student, or creden�aled provider. 

*** 

2. Safe2Share Confiden"ality 

a. Safe2Share files are confiden�al and privileged, and are protected from discovery for the 

purposes of li�ga�on under law. 

*** 

3. Safe2Share Workflow 

*** 

c. Safe2Share files are routed on a "need to know" basis and may not be distributed 

beyond the immediately-involved departments, medical staff office or administrators. 

4. Required Repor"ng and Ac"ons 

*** 

2. No retaliatory or disciplinary ac�on is taken against any individual(s)[*7] who completes 

and submits a factual event report in good faith unless mandated by law or a%er a 

thorough and objec�ve inves�ga�on verifies unprofessional conduct or prac�ces as 

described below[.] 

B. The WACs. The WACs, at Sec�on 246-221-090 provide, in per�nent part: 

Each licensee or registrant shall monitor occupa�onal exposure from sources of 

radia�on at levels sufficient to demonstrate compliance with the occupa�onal dose limits 

of WAC 246-221-010 , 246-221-030 , 246-221-050 and 246-221-055 . 
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(1) Each licensee or registrant shall monitor occupa�onal exposure to radia�on from 

licensed (or registered) and unlicensed (or unregistered) radia�on sources under the 

control of the licensee or registrant and shall supply and shall require the use of individual 

monitoring devices by: 

(a) Each adult likely to receive, in one year from sources external to the body, a dose in 

excess of 10 percent of the applicable limits specified in WAC 246-221-010 (1). 

C. The AART Standards of Ethics. Lastly, the AART Standards of Ethics, revised on September 1, 2021, 

provide:  

*** 

Failure to Report Error 

22. Failing to immediately report to the Cer�ficate Holder's or Candidate's supervisor 

informa�on concerning an error made in connec�on with imaging, trea�ng, or caring for a 

pa�ent. For purposes of this rule, errors include any departure from the standard of care 

that reasonably may be considered poten�ally harmful, unethical, or improper 

(commission). Errors also include behavior that is negligent or should not have occurred in 

connec�on with a pa�ent's care, but did not (omission). The duty to report under this rule 

exists whether or not the pa�ent suffered any injury. 

FINDINGS OF FACT 

A�er a thorough review and careful considera�on of the tes�mony and documentary evidence 

presented by the Par�es, I make the following Findings of Fact. 

The Par�es 

PeaceHealth Southwest Medical Center (the Employer, or PeaceHealth), provides healthcare services to 

the community in and around Vancouver, Washington. The Oregon Federa�on of Nurses & Health 

Professionals, AFT Local 5017 (the Union) is the exclusive bargaining representa�ve for all bargaining unit 

members covered by the CBA; this includes radiologic technologists.4 

A__ (Mr. A__, or the Grievant) was employed by the Employer in the Diagnos�c Imaging Department 

(the Department) as a licensed Radiologic Technologist, from September 18, 2017, through his discharge 

date, September 21, 2022. This Award concerns the Union's grievance over Mr. A__'s discharge for an 

incident that occurred while Mr. A__ was on duty on August 15, 2022 (the Final Incident). As of the Final 

Incident, Mr. A__ worked on the night shi�, from 7:00 P.M. to 7:30 A.M., three (3) days a week, and 

reported to Diagnos�c Imaging Supervisor Maria Leal. Ms. Leal reports to Jason White, the Diagnos�c 

Imaging Manager. Mr. White began working for the Employer in May 2022,[*8] approximately four (4) 

months before Mr. A__'s termina�on. Both Ms. Leal and Mr. White appear to be imminently qualified for 

their jobs. 
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The Grievant's Educa�on, Employment Background, Job Du�es and Licensing Requirements 

Mr. A__ holds a four (4)-year degree in Psychology and a two (2)-year degree in Radiological Technology. 

Mr. A__'s resume, submi�ed to the Employer during the interview process, states: 

Commi�ed to providing quality and safe imaging for pa�ents by obtaining diagnos�c images the first 

�me while applying the lowest radia�on dose possible. 

Mr. A__ tes�fied that his primary job du�es at PeaceHealth were to perform X-rays on pa�ents in 

accordance with a physician's order, "to the best of my ability," and that he was also required to do his 

"best" to ensure pa�ent safety. Mr. A__ further tes�fied that he was required to follow procedures to 

stay in compliance with cleanliness and safety protocols within the Department. I believed Mr. A__'s 

tes�mony in that regard. 

Mr. A__ was licensed to X-ray pa�ents through the AART, and through the Washington Department of 

Health. Mr. A__ knew and understood that he must keep his license current in order to safely X-ray 

pa�ents; Mr. A__ further knew and understood that he is responsible for adhering to the AART's 

Standard of Ethics and the Washington State licensing requirements. Those requirements include, but 

are not limited to, "repor�ng an error made in connec�on with imaging, trea�ng, or caring for a pa�ent." 

During his tes�mony, Mr. A__ acknowledged that he was required under the AART to report to his 

supervisor "any informa�on concerning an error made in connec�on with imaging, trea�ng, or caring for 

a pa�ent." Based on the overall record, Mr. A__ was also imminently qualified for his job at PeaceHealth. 

The Grievant's Training History 

Upon hire, the Employer provided extensive training to Mr. A__, as evidenced by Mr. A__'s "My Learning 

Report." The trainings applicable to this Award include, among other things, the Code of Conduct, the 

Radia�on Safety Policy, and the Safe2Share Policy. 

Mr. A__ received training on the Code of Conduct in every year of his employment, from 2017 through 

2022. The Code of Conduct specifies:  

Safe2Share is PeaceHealth's systemwide, pa�ent health repor�ng solu�on. Safe2Share 

provides a system for caregivers to report pa�ent, caregiver or visitor safety concerns, 

events or injuries. 

There are two ways to make a Safe2Share report: 

■ Crossroads > Report Incident and click on Pa�ent/Visitor/Caregiver/Variance, or; 

■ From the Learning Home Dashboard in CareConnect. Log into Safe2Share using your 3x3 

and password OR anonymously to submit a report. If you have any ques!ons or need 

assistance with the Safe2Share tool, contact our Service Desk at Ext. 6464, or 1-800-452-

1425. 

Safe2Share helps us to provide 100% Perfect Care, Zero Harm-every !me, every touch-to 

the pa!ents we are called to serve.5 
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Mr. A__ also received a considerable[*9] amount of training on the Radia!on Safety Policy. The Radia!on 

Safety Policy provides that employees should only expose a pa!ent to radia!on in an amount that 

cons!tutes "ALARA," which stands for "As Low As Reasonably Achievable." Ms. Leal credibility tes!fied 

that the reason for the ALARA principle is: "Basically, any radia!on that one obtains is a life!me dose, so 

that stays with the pa!ent." The Radia!on Safety Policy requires employees to "report devia!ons from 

accepted radia!on prac!ces." An overexposure of radia!on is considered a "devia!on" from radia!on 

prac!ces. Union Stewart Shawna Lee Ross, an Ultrasound Technician, credibly tes!fied that she, also, is 

trained on the ALARA principle. 

Mr. A__ received video trainings on the Safe2Share Policy at least twice; first on February 5, 2019, and 

second; on September 7, 2020. While there is no direct evidence of the content of those videos, Mr. A__ 

most likely received a copy of the Safe2Share Policy during those trainings. The most recent version of 

the Safe2Share Policy was in effect on July 2, 2022, about a month and a half before the Final Incident. 

More likely than not, Mr. A__ received a copy of the most recent Safe2Share Policy, or at least had access 

to the Safe2Share Policy. The Safe2Share Policy specifies that a Safe2Share report should be made when:  

• An occurrence concerning medical staff or caregiver behavior that may, or does, adversely 

impact pa!ent care. 

The Safe2Share Policy also provides:  

No retaliatory or disciplinary ac!on is taken against any individual(s) who completes and 

submits a factual event report in good faith unless mandated by law... 

At the Hearing, Mr. White credibly tes!fied that a Safe2Share report can be made on the Safe2Share 

website on the Employer's "Intranet" (the Intranet). Mr. White also tes!fied that the Intranet can be 

accessed by any employee at worksta!ons throughout PeaceHealth, and specifically, if a radiologist 

technologist needed to report anything, the technologist could click the bu%on that says "Diagnos!c 

Imaging Radia!on" at the top right corner of the Safe2Share website, which would send the report 

directly to the Department. Mr. A__ u!lized the Safe2Share website to report a poten!al workplace 

injury on March 21, 2021, about sixteen (16) months before the Final Incident. 

Based on the overall record, Mr. A__ knew and understood he must provide "quality and safe imaging for 

pa!ents by obtaining diagnos!c images the first !me while applying the lowest radia!on dose possible." 

As more fully addressed below, Mr. A__ knew and understood that he should report an "error" when an 

error occurs, especially when the error concerns any poten!al harm to a pa!ent. A "report" could 

include, but is not limited to, a Safe2Share Report,[*10] or an e-mail report to Mr. A__'s supervisor, 

manager, or the Chain of Command, as credibly tes!fied to by Mr. White. As of the Final Incident, in 

addi!on to Ms. Leal and Mr. White, the Chain of Command included, but was not limited, to Todd 

Russell, the Department's former Director, and Gary Foster, the Chief Execu!ve Officer of PeaceHealth. 

The Grievant's Work Performance 

Mr. A__'s performance reviews are part of the record. On his most recent performance review, for the 

period July 1, 2020, through June 30, 2021, Ms. Leal noted that, as a night shi� technologist, Mr. A__ 

"can be counted on for maintaining a good working rela�onship with ED staff."6 Ms. Leal assessed Mr. 

A__'s overall performance as "in alignment with pa�ent safety and clinical excellence." Ms. Leal also 

noted: "I appreciate that [Mr. A__] is open to giving and receiving feedback for improvement." Again, as 
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more fully addressed below, Mr. A__ was good about communica�ng with Ms. Leal and others, both 

within his Department, and in the Chain of Command whenever he believed pa�ent care could be 

affected. Nothing in the record suggests that Mr. A__ exhibited poor work performance prior to the Final 

Incident. 

The Grievant's Disciplinary History 

1. The March 17, 2020, Step 3, Wri�en Warning 

On March 17, 2020, the Employer issued a Step 3 Wri�en Warning to Mr. A__ for "inaccurate a�esta�on 

of �me." The Union filed a grievance over the Step 3 Wri�en Warning. At the grievance mee�ng, 

someone on behalf of the Union stated: "This was simply an error." The undersigned has no reason to 

disbelieve the Union's posi�on that this was "simply an error," par�cularly because the Employer 

ul�mately agreed to reduce Mr. A__'s discipline to a Step 2 Wri�en Warning. The reduced Step 2 Wri�en 

Warning, issued on July 22, 2020, states that the warning is for "[f]ailure to keep accurate �mecard 

records." 

On August 14, 2022, Mr. A__ requested that the July 22, 2020, Step 2 Wri�en Warning be removed from 

his personnel file pursuant to the CBA at Ar�cle 8, Sec�on 8.2. The Employer denied Mr. A__'s request, 

sta�ng that the discipline could not be removed "per your falsifica�on of records." The Step 2 Wri�en 

Warning should have been removed in accordance with the CBA, as there is no evidence that Mr. A__ 

received discipline for "falsifica�on of records." 

2. The June 15, 2022, Step 3 Final Wri�en Warning 

On June 15, 2022, the Employer issued a Step 3 Wri�en Warning to Mr. A__ for failing to renew his 

Washington Department of Health License prior to the expira�on date, and for X-raying ten (10) pa�ents 

without a license. At the Hearing, Mr. White credibly tes�fied that a lapse in license "is a serious offense 

in and of itself." Amy Wood, Labor Rela�ons Partner, also credibly tes�fied that when she was advising 

the Employer on the level of discipline to issue to Mr. A__[*11] concerning the Final Incident, "the 

important piece" was that Mr. A__ was at a Step 3 Final Wri�en Warning when the Final Incident 

occurred. 

The Union did not file a grievance over the Step 3 Wri�en Warning. As credibly tes�fied to by Ms. Ross, if 

discipline is not grieved, "it is the grievant's decision." Further, if a discipline is not grieved, Ms. Ross 

acknowledged that "the discipline stands." Nothing in the record suggests that any tes�mony by Ms. 

Ross was inaccurate. 

The X-Ray Image Removal Process 

X-ray images are considered "diagnos�c." Ms. Leal credibly tes�fied that "diagnos�c" images means that 

the radiologist technologist has properly performed the X-ray image(s) per the physician's order. 

Following the radiologist technologist's submission of X-ray image(s) in the Employer's computer system, 

the physician reviews the X-ray(s) and provides a report to the pa�ent that addresses the unique images 

displayed in the X-ray(s). For this reason, X-ray images are part of a pa�ent's legal medical record unless 

the X-ray image is deleted from the Employer's system. 

As a licensed radiologic technologist, Mr. A__ had authority to determine whether an X-ray image should 

be deleted from the Employer's server because the image was "not diagnos�c." For example, it would be 
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proper to delete an X-ray image if it is mistakenly taken at the wrong angle and therefore not diagnos�c. 

As of the Final Incident, the film library had authority to carry out a radiologic technologist's request to 

delete an image; however, the library did not determine whether it is proper to do so; that decision was 

le� to Mr. A__ and the other licensed radiologic technologists. 

As credibly tes�fied to by Ms. Leal, once an image is deleted, it is placed in an out-PACS7 server to be 

queued for dele�on. In essence, as credibly tes�fied to by Mr. White, "the garbage is not off the curb yet; 

it's not picked up yet; but it is si#ng there wai�ng to be deleted." Typically, deleted images stay on the 

out-PACS server for approximately thirteen (13) months before they are permanently deleted. 

Ini�ally, the Employer merely required Mr. A__ and other radiological technologists to create an online 

�cket in order to have an X-ray image deleted. However, on or about January 4, 2021, the Employer 

changed its policy "due to a Caregiver complaint about dele�ng images that are part of the pa�ent 

medical record." The complaint was submi$ed to the legal department; for this reason, the Employer 

took the complaint very seriously and changed its policy. 

From and a�er January 4, 2021, the Employer required radiological technologists to complete a 

"Diagnos�c Imaging Image Removal Form" (Image Removal Form) and submit the form to the film library 

before an X-ray could be deleted. In December 2020, shortly before implemen�ng the new policy, Ms. 

Leal reminded radiological technologists that they needed to "state the reason[*12] for the request" on 

the Image Removal Form because the library would not be able to delete the requested image(s) 

"without being provided a reason." Ms. Leal credibly tes�fied that Mr. A__ expressed displeasure with 

the new image removal process. 

On January 27, 2021, Diane White, PACS/RIS Analyst, provided further instruc�ons on how to complete 

the Image Removal Form. Ms. Leal sent a follow-up e-mail to the Department on February 4, 2021 with 

step-by-step instruc�ons on how to complete the Image Dele�on Form. Ms. Leal sent an e-mail to Mr. 

A__ the next day, February 5, 2021, "with further informa�on" on how to complete an Image Delete 

Form. The Employer also covered the new Image Removal Form process in Radiology Staff Mee�ngs on 

January 22, 2021, July 15, 2021, and May 24, 2022. During the January 22, 2021 staff mee�ng, the 

Employer specified:  

Reminder- please make sure to provide as much detail as necessary regarding your request. 

Example: "Wrong image" - the ques�on being "why is the image wrong?" 

On April 18, 2022, Ms. Leal sent another e-mail to everyone in the Department, reminding that an Image 

Removal Form must be completed "to maintain compliance with the tracking of any removal of images 

from a pa�ent's study." As set forth below, Mr. A__ complained about the Image Delete Form process 

around the same �me that Ms. Leal sent her April 18, 2022, e-mail. 

The Employer randomly audits Image Removal Forms. Based on the overall record, there is no rule as to 

when, or how o#en, those forms are audited. As credibly tes�fied to by Mr. White, the Employer's 

expecta�on is that radiological technologists should report "any concern" about pa�ent care, including 

an X-ray error, to the Department's supervisor, either by sending an e-mail, or by filing a Safe2Share 

report. At the Hearing and on its Post-Hearing Brief, the Union disputed that Mr. A__ knew or should 

have known that he should have sent a Safe2Share report following the Final Incident.8 I will address that 

issue in detail below. 
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Mr. A__'s E-mail Communica�ons with the Department 

Based on the overall record, prior to the Final Incident, Mr. A__ complied with the Employer's 

expecta�on to report "any concern" about pa�ent care or about an X-ray error to his supervisor and 

others in the Chain of Command. For example, on March 23, 2021, Mr. A__ e-mailed Ms. Leal concerning 

a wrong order label placed on a pa�ent's foot. 

On April 5, 2022, Mr. A__ e-mailed everyone in the Department, including Ms. Leal, Mr. Russell, and 

copied Mr. Foster. The subject of the e-mail is "Ridiculous Dele�on Protocol." Mr. A__ complained that 

one of the worksta�ons in the Emergency Department was not working and that the film library had not 

deleted an X-ray as requested. Mr. A__ indicated that he should have the ability to delete an X-ray if he 

makes a mistake. The film library advised Mr. A__ that it could not locate[*13] the Image Delete Form, so 

the library had no way of knowing "what images need to be removed." In per�nent part, Mr. A__'s April 

5, 2022, e-mail states:  

As professionals we do our best due diligence to be sure that our exams are ended 

correctly, accurately and without error. However, we are humans, not machines, we 

occasionally make errors and need to correct them (emphasis added). 

I agree with Mr. A__'s statement that "we are humans, not machines." 

In response to Mr. A__'s April 5, 2022, e-mail, Mr. Russell explained in detail the reason why the Image 

Dele!on Form process was put in place. Mr. Russell also informed Mr. A__ that, while he understood Mr. 

A__'s frustra!on, Mr. A__ should have completed an Image Removal Form per the "implemented 

process." 

There are other examples of Mr. A__'s ability to communicate with his superiors, such as where Mr. A__ 

complains repeatedly about the Employer's computer systems not working properly. Mr. A__ also 

provided credible tes!mony about his frustra!ons about the computer systems. I could certainly 

understand Mr. A__'s frustra!on. That said, I did not find Mr. A__'s tes!mony about his frustra!ons and 

problems with the Employer's computer systems to be relevant to the Final Incident, because Ms. Leal 

confirmed there were no problems with the computer systems at issue during the Final Incident. 

As a final example, on June 27, 2022, Mr. A__ e-mailed the en!re Department, Ms. Leal, Mr. White, Mr. 

Russell and Mr. Foster, to report that an X-ray examina!on mistakenly ended early and he had no ability 

to fix the mistake. Mr. A__ stated: "Mistakes happen [sic] we are humans not robots." Again, I agree with 

Mr. A__ that, "mistakes happen." I also agree with Mr. White's credible tes!mony that mistakes happen, 

but the Employer needs to know about the mistakes to correct them. 

The Final Incident 

On Monday, August 15, 2022, Mr. A__ reported to work as scheduled. A student intern, Melisa9 Hua, was 

"shadowing" Mr. A__ on that date. Mr. A__ first checked in with the Lead on duty, Heather Stein, to find 

out what X-ray exams needed to be performed. Ms. Stein asked Mr. A__ to complete some "portable 

exams," which required Mr. A__ to go to pa!ents' rooms to perform X-ray exams. Mr. A__ tes!fied at the 

Hearing and during the inves!ga!on that he was "rushing" throughout his shi$ on August 15, 2022, 

because of the amount of pa!ents that needed X-rays that night. I do not doubt that tes!mony. 

Ms. Stein was not in the Department when Mr. A__ returned from performing the portable exams. More 

likely than not, Ms. Stein was not present because she normally le$ work at 7:30 P.M., thirty (30) 
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minutes a�er Mr. A__'s night shi� started. Upon his return, Mr. A__ separated out the printed X-ray 

orders into three (3) stacks: portables, triage in the Employment Department, and pa�ents already 

admi�ed in the Emergency Department. Mr. A__'s coworker, Danielle Muller, took the portable orders; 

Mr. A__ took the triage orders. 

One of the triage[*14] orders included a pa�ent with the ini�als "M.C" (the Pa�ent). Ms. Hua informed 

Mr. A__ that she could not locate the Pa�ent on the pa�ent worklist. Mr. A__ opened EPIC (one of the 

Employer's pa�ent records systems) to view the Pa�ent's char�ng file, and noted that the Pa�ent's file 

for the current X-ray order had not been opened in EPIC. 

At the Hearing, the Employer established through its "audit trail" (the Audit Trail) that Mr. A__ could not 

see an open file for the Pa�ent in EPIC because Ms. Muller completed the order in EPIC without first 

opening a pa�ent file. Ms. Leal credibly tes�fied that, while Ms. Muller's failure to open the file in EPIC 

was not "good work flow," Ms. Muller's ac�ons were "not something the Employer would issue 

correc�ve ac�on for." Ms. Leal also credibly tes�fied that EPIC and PACS are "basically interchangeable." 

The Employer's Audit Trial shows that Ms. Stein made an X-ray appointment for the Pa�ent at 7:06 P.M. 

The Audit Trial also establishes that Ms. Muller's X-ray images were available to view in the PACS system 

at 7:54 P.M., and in fact, the X-ray images were admi#ed. Ms. Muller's ini�als, "DRM," were �me-

stamped at 7:54:53 P.M. 

At the Hearing and during the inves�ga�ve interview, Mr. A__ tes�fied that in addi�on to looking at EPIC, 

he also looked in PACS to ensure the pa�ent had not already been imaged. Unfortunately, though I really 

wanted to believe Mr. A__, I did not believe that tes�mony, as the Employer's records establish that Mr. 

A__ did not check the PACS system before imaging the Pa�ent, and, as addressed below, Ms. Hua 

reported that she did not see Mr. A__ check the system before X-raying the pa�ent. In any event, Mr. A__ 

correctly performed two (2) X-ray images of the Pa�ent in accordance with the doctor's order. The record 

shows that both Mr. A__'s ini�als, "SO" and Ms. Hua's ini�als, "MEH," were on the X-ray images, �me-

stamped at 8:10:13 P.M. Mr. A__ did not close out the exam in EPIC un�l 8:48 P.M., twenty (20) minutes 

a$er Mr. A__ submi#ed an Image Delete Form to have the X-rays deleted. 

A$er imaging the Pa�ent, Mr. A__ demonstrated to Ms. Hua how to manually enter the X-ray images 

into the system. The record is unclear which system (PACS or EPIC) Mr. A__ was showing Ms. Hua. What 

is clear is that a$er Mr. A__ completed the exam, Mr. A__ told his coworker, Michael "Todd" Rightmire 

(Mr. Rightmire), that he was not sure why he could not find the Pa�ent in the system. Trying to be 

helpful, Mr. Rightmire reviewed the PACS system and informed Mr. A__ that the Pa�ent had already 

been imaged by Ms. Muller. At that point, Mr. A__ realized he overexposed the pa�ent to radia�on. Put 

simply, the overexposure did not meet the ALARA standard. Mr. A__'s face turned red and he began 

"cursing." It is unclear from the record what words Mr. A__ used when he was "cursing," but I find that 

evidence to be credible. 

Upon realizing his error, Mr. A__ told Ms. Muller "not[*15] to touch the exam." At the Hearing, Mr. A__ 

admi#ed that he was "100% responsible" for the Pa�ent's X-rays, and that being "busy" is not an excuse 

for radia�on overexposure. Mr. A__ also acknowledged under oath that the "overexposure" of the 

Pa�ent was "unfortunate." 

The Employer's records establish that at 8:25 P.M., Mr. A__ submi#ed an Image Delete Form to request 

that the X-ray images of the Pa�ent be deleted. In the sec�on of the Image Delete Form that asked for 

the "Reason for image adjudgment form," Mr. A__ wrote: "Image needs to be deleted." This did not 

conform with the Employer's expecta�on that Mr. A__ should provide "as much detail as necessary." Mr. 

A__ acknowledged at the Hearing that the Image Delete Form "was poor work on my part." An 
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employee in the library completed the dele�on process at 8:30 P.M., before Mr. A__ closed out the exam 

at 8:48 P.M. 

Mr. A__ did not report the Final Incident to Ms. Leal or anyone else within the Department. Mr. A__ did 

not report the Final Incident to the Chain of Command. Mr. A__ did not submit a Safe2Share report. Mr. 

A__ tes�fied that he believed he complied with the Employer's expecta�ons to report an error, because 

Ms. Leal's name was on the Image Delete Form. I did not believe that tes�mony, especially given the fact 

that the Employer only randomly reviews Image Delete Forms. Mr. A__ never admi"ed, either at the 

Hearing, or during the inves�ga�on, that he knew, or should have known, he should have reported the 

Final Incident, either via an e-mail, or via a Safe2Share Report. 

On the same date (August 15, 2022), Mr. A__ submi"ed a second Image Delete Form. This �me, Mr. A__ 

described the reason for the image adjustment: "Image needs to be deleted, not diagnos�c." It is unclear 

from the record whether that second Image Delete Form was submi"ed before, or a$er, the Image 

Delete Form he sent concerning the Pa�ent. In any event, more likely than not, Mr. A__ did not receive 

any discipline because of the second Image Delete Form, because it specified that the X-ray should be 

deleted because it was "not diagnos�c." 

Ms. Hua Reports the Final Incident to Ms. Leal 

On Friday, August 19, 2022, Ms. Hua reported the Final Incident to Ms. Leal. Ms. Leal credibly tes�fied 

that she would not have known anything about the Final Incident if Ms. Hua had not reported the Final 

Incident. Ms. Leal further credibly tes�fied that when Ms. Hua made the report, Ms. Hua's concerns 

were mul�ple; they included the fact that Mr. A__ had been working "quickly;" that she did not see Mr. 

A__ "check to see if the X-ray had already occurred;" that Mr. A__ cursed and his face turned red once he 

discovered he had overexposed radia�on to the Pa�ent; that Ms. Hua's ini�als were on the X-rays, and 

that she (Ms. Hua) was concerned that she would be "in trouble" because her ini�als were[*16] on the 

X-rays. Ms. Hua's report that she did not see Mr. A__ "check to see if the X-ray had already occurred" is 

bu"ressed by the Employer's documenta�on showing that Mr. A__ did not check PACS before imaging 

the Pa�ent. 

Unfortunately, Ms. Hua no longer worked for PeaceHealth as of the Hearing and the Employer did not 

have the means or capacity to call Ms. Hua as a witness. While the rules of evidence (State or Federal) 

are more relaxed in an arbitra�on, the burden of proof remains the same as if the hearing is held before 

a judge in State or Federal court. In that regard, the Arbitrator generally relies on the Federal Rules of 

Evidence (FRE) as a guideline, and for consistency reasons. While Ms. Leal's tes�mony concerning Ms. 

Hua's report could be considered hearsay, more likely than not, Ms. Leal's tes�mony concerning Ms. 

Hua's report is an excep�on to the hearsay rule under the FRE at either Sec�on 803(4)(b) or Sec�on 

804(a) and (b)(3). 

Ms. Leal's Inves�ga�on 

Ms. Leal credibly tes�fied that she was "shocked" to hear about the Final Incident, and that, one of the 

first things she did was check her e-mail to determine if Mr. A__ had reported the Final Incident. Ms. Leal 

also checked to see if Mr. A__ filed a Safe2Share report concerning the Final Incident. Ms. Leal ul�mately 

located the Image Delete Form on the out-PACS server. Ms. Leal also obtained the Audit Report, which 

established that Mr. A__ subjected the Pa�ent to "overexposure" of radia�on on the Final Incident. Ms. 

Leal credibly tes�fied that her main concerns following her inves�ga�on were that the Pa�ent had been 

"overexposed" to radia�on and in par�cular, Mr. A__ failed to report the same. Her other concern was 
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that the Image Delete Form did not provide enough informa�on to determine why the images had been 

deleted, and that, without specific informa�on that established the images were not "diagnos�c," the X-

ray images should have been maintained in the pa�ent's medical record for the doctor to review. Ms. 

Leal's tes�mony in that regard was credible and believable. 

As part of the inves�ga�on process, the Employer held a mee�ng with Mr. A__ to hear his side of the 

story. The record is unclear as to which date the mee�ng occurred. What is clear is that Mr. A__ 

voluntarily provided a wri!en statement concerning the Final Incident; the relevant part states:  

At no point did the pa�ent make men�on of having been previously xrayed (emphasis 

added). 

The Termina�on No�ce 

On September 21, 2022, the Employer discharged Mr. A__. The termina�on no�ce states, in per�nent 

part:  

Termina�on Reason: 

Recent incident requires Correc�ve Ac�on due to pa�ent safety concern and Caregiver's 

failure to follow policy and procedure. 

Performance History: Date(s) of previous related correc�ve ac�on(s). A!ach narra�ve or 

suppor�ng documents as needed. 

2/16/20- Step 2 Issued for inaccurate a!esta�on of �me 

5/2/22- Step 3 Issued for failing to renew his[*17] Washington Department of Health 

License, prior to expira�on date and allowing license to lapse; worked and imaged pa�ents 

without an ac�ve license 

Summary of Final Incident: 

8/15/22- A__ imaged a pa�ent in errorand rather than repor�ng this radia�on 

overexposure incident of a pa�ent to his supervisor, and via the Safe2Share Repor�ng 

system, he requested, via the Film Library, for the pa�ent's medical images to be removed. 

This removal of medical documenta�on from the pa�ent's health record also caused a 

delay in the pa�ent images being sent for a Radiologist dicta�on and caused a pa�ent 

safety concern. A__ failed to report the incident, according to the Safe2Share Electronic 

Repor�ng Policy, which establishes the requirements for the use of Safe2Share repor�ng as 

an important Pa�ent Safety, Risk Management Program that works to improve the health 

services to prevent pa�ent harm. 

This act also violates the Health Record for Legal and Business Purposes Policy, which 

iden�fies a health record as composed of documenta�on of healthcare services provided 

to an individual in any aspect of healthcare delivery and is a formal legal business record of 

Peace Health ("legal health record") and is to be protected under the security of the 

electronic health record.10 
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Mr. White tes�fied that he took Mr. A__'s Step 2 Wri�en Warning into considera�on when the Employer 

determined that Mr. A__ should be discharged. Mr. White also credibly tes�fied that the Employer 

understands that "mistakes" can be made, especially when an employee is in a rush, but that the 

Employer needs to know about the mistakes so that the mistakes can be corrected. Lastly, Mr. White 

credibly tes�fied that he did not see any "remorse" from Mr. A__ during the inves�gatory mee�ng, and 

that he took that into considera�on when determining the final level of discipline. 

The Comparator Evidence 

At the Hearing, the Employer presented comparator evidence; summarized as follows:  

Date of 

Alleged 

Incident 

Date of 

Alleged 

Incident 

Caregiver 

Initials 

Description 

of Incident 

Department Level of 

Discipline 

Imposed 

Previous 

Discipline 

10/12/2020 10/19/2020 DM Caregiver 

allegedly 

failed to 

check patient 

identifiers, 

prior to 

imaging, 

exposing 

wrong 

patient to 

unnecessary 

radiation 

exposure 

Diagnostic 

Imaging 

Step 3 Final 

Written 

Warning 

None 

2/8/2021 3/25/2021 ER Caregiver 

allegedly did 

not validate 

patient's 

order prior to 

imaging, 

causing 

unnecessary 

radiation 

exposure to 

the wrong 

body part 

Diagnostic 

Imaging 

Step 3 Final 

Written 

Warning 

None 

7/27/2023 8/9/2023 CO Caregiver 

allegedly 

failed to 

provide care 

Hospice 

House 

Termination None 
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Date of 

Alleged 

Incident 

Date of 

Alleged 

Incident 

Caregiver 

Initials 

Description 

of Incident 

Department Level of 

Discipline 

Imposed 

Previous 

Discipline 

consistent 

with the 

Caregiver 

Behavior 

Standards 

The Grievance 

On September 22, 2022, Union Stewart Jerry Chidester �mely filed a grievance (the Grievance) on Mr. 

A__'s behalf. In relevant part, the Grievance alleges that the Employer "unjustly" terminated Mr. A__ in 

viola�on of Ar�cle 8. The remedy requested is:  

Immediately[*18] reinstate Mr. A__ to the posi�on of Radiological Technologist on the 

night shi! with the same work schedule. [sic] Compensate Mr. A__ with back pay from the 

date of termina�on to the date of reinstatement. Make Mr. A__ whole. 

The Employer denied the Grievance at Step 1, Step 2 and Step 3. Having been unable to mutually resolve 

the Grievance, the Union referred the Grievance to arbitra�on. This Award is �mely issued. 

DECISION 

The Just Cause Standard 

In labor arbitra�ons, the "just cause" standard is the standard for determining whether a par�cular 

disciplinary ac�on was jus�fied."11 This par�cular CBA does not provide a defini�on of "just cause," but it 

can be reasonably implied that the Par�es intended to apply the generally accepted meaning of "just 

cause," which has evolved in labor-management jurisprudence to mean that "just cause" is a broad and 

elas�c concept, involving a balance of interests and no�ons of fundamental fairness.12 Described in very 

general terms, the just cause standard is one of reasonableness:  

[W]hether a reasonable (person) taking into account all relevant circumstances would find 

sufficient jus�fica�on in the conduct of the employee to warrant discharge (or discipline).13 

Put simply, the determining factor in the just cause analysis is what is reasonable, given all of the 

circumstances of the par�cular case.14 

What is the Employer's Quantum of Proof ? 

The Par�es s�pulated that the Employer has both the burden of proof and the burden of produc�on in 

this case. The Par�es did not s�pulate, however, whether the burden of proof is a preponderance of the 

evidence or clear and convincing evidence. As stated by the Elkouris:  
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In discharge cases, depending on the nature of the viola�on charged, arbitrators may 

require proof by a "preponderance of the evidence," or even clear and convincing where 

the viola�on is in the nature of a criminal offense or otherwise seriously impugns the 

employee's character.15 

Here, I apply the clear and convincing standard, defined as:  

the evidence is highly and substan�ally more likely to be true than untrue. In other words, 

the fact finder must be convinced that the conten�on is highly probable.16 

Credibility Findings 

This Award is based on evidence which at �mes was in direct conflict. In par�cular, the Union 

strenuously asserted at the Hearing and in its Post-Hearing Brief that Mr. A__ was not aware he should 

file a Safe2Share report concerning the Final Incident.17 Conversely, the Employer alleges that Mr. A__ 

knew or should have known to file a report via Safe2Share; or, in the alterna�ve, Mr. A__ knew/should 

have known to at least no�fy the Employer by e-mail, rather than provide no�fica�on via the Image 

Removal Form for the Pa�ent, a form that is randomly audited. 

Upfront, wri�ng this Award was difficult because Mr. A__ appears to be highly intelligent, well-educated, 

and well-spoken, and I believed most of his tes�mony. In fact, on Day[*19] 1, I was totally convinced that 

the penalty imposed was too harsh for Mr. A__'s infrac�on. A"er all, Mr. A__ made a mistake, and we all 

make mistakes. Nevertheless, based on the Arbitrator's review of the overall evidence, I find that the 

Employer's tes�mony and evidence is more credible than the Union's tes�mony and evidence 

concerning the Grievant's knowledge and understanding of the Employer's Safe2Share Policy, and 

whether he knew or should have known to make a Safe2Share report. Moreover, even assuming, 

arguendo, Mr. A__ did not know he should have made a report via Safe2Share, based on Mr. White's 

tes�mony that the Employer expected Mr. A__ to either file a Safe2Share report or e-mail management 

concerning the overexposure, as well as Mr. A__'s tes�mony that he knew he was required under the 

AART to report to his supervisor "any informa�on concerning an error made in connec�on with imaging, 

trea�ng, or caring for a pa�ent," at a bare minimum, Mr. A__ knew or should have known he should 

have reported the overexposure of the Pa�ent to his supervisor via e-mail. I make these findings for the 

following reasons. 

First, as set forth above, Mr. A__ was trained on the Safe2Share Policy, which is spelled out in both the 

Code of Conduct, and in the Safe2Share Policy. Second, Mr. A__ knew how to make a report on the 

Safe2Share website, because he did so on March 21, 2021. Third, the overall record is replete with 

instances where Mr. A__ complied with the Employer's expecta�on to report an "error" or anything else 

that could impact pa�ent care. This includes, but is not limited to, evidence that establishes that Mr. A__ 

reported poten�al pa�ent care issues to the en!re Department, his supervisor, his manager, and other 

management through the Chain of Command, including the CEO, on the various dates listed above. This 

is why it is strange and bizarre that Mr. A__ did not report his error concerning the overexposure of 

radia�on on the Pa�ent following the Final Incident. If Mr. A__ had at least sent an e-mail to Ms. Leal or 

anyone else in the Department about the "overexposure" and admi$ed to his mistake, he likely wouldn't 

have been fired. I say this because Mr. White credibly tes�fied that "mistakes happen," but that the 

Employer needs to know about the mistakes to correct them (or words to that effect). 
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Moreover, on Day 1, Mr. White demonstrated how to use the Safe2Share website to file a report that 

would have gone directly to the Department, for the Department's eyes only.18 Addi!onally, the 

Safe2Share Policy provides that there will be "no retaliatory or disciplinary ac!on" taken against an 

employee for simply repor!ng an incident that could involve a problem with pa!ent care. This troubled 

me, because if Mr. A__ had just sent an e-mail or filed a report through Safe2Share, again, he probably 

would not have been discharged. 

At the end of Day 1, the Arbitrator asked the Employer to make screenshots of the Safe2Share website as 

a[*20] demonstra!ve exhibit for admission on Day 2 (the Screenshots). On Day 2, per the Arbitrator's 

request, the Employer brought copies of the Screenshots. The Employer proposed to admit Screenshots 

of the first page of the Safe2Share website, and of what a Safe2Share report form would look like as 

Employer's Exhibit 15. The Screenshots are dated January 23, 2024. The Union objected to the relevance 

of the Employer's proposed Exhibit 15 based on Ms. Ross's tes!mony that the bu#on that says 

"Diagnos!c Imaging Radia!on" was not on the Safe2Share website as of the date of the Final Incident. In 

contrast, Mr. White consistently tes!fied on both days of the Hearing, that the "Diagnos!c Imaging 

Radia!on" bu#on was on the Safe2Share website when he first began working for the Employer in/about 

May 2022. More likely than not, Mr. White's tes!mony concerning whether the Diagnos!c Imaging 

Radia!on bu#on was on the website as of the Final Incident is credible, par!cularly since he had only 

been employed at PeaceHealth for about four (4) months as of the Final Incident and it was his job to 

know what is required of radiological technologists. 

That said, not only was Mr. White's tes!mony credible, I also find Ms. Ross's tes!mony to be completely 

credible and believable because she admi#ed under oath that while she believed the "Diagnos!c 

Imaging Radia!on" bu#on was not on the website as of the Final Incident, she could not "recall" for sure, 

because August 15, 2022 "was a long !me ago" (or words to that effect). I find Ms. Ross's tes!mony to 

be completely honest and credible, especially since she fiercely defended Mr. A__ during the Hearing, 

and she clearly wanted to help the Union prove Mr. A__'s case. I also believed Ms. Ross because she 

really had nothing to gain by lying. 

Mr. A__ also tes!fied that the "Diagnos!c Imaging Radia!on" bu#on was not on the Safe2Share website 

as of the Final Incident. While again, I find Mr. A__ to be an incredibly intelligent, well-educated, and 

well-spoken person, unlike Ms. Ross, Mr. A__ had every reason to be untruthful. Thus, unfortunately, in 

this instance, Mr. A__'s tes!mony can be presumed not credible, especially since that tes!mony is 

contradicted by a credible witnesses who ul!mately had nothing at stake in the outcome. Put simply:  

[A]n accused employee is presumed to have an incen!ve for not telling the truth and that 

when his tes!mony is contradicted by one who has nothing to gain or lose, the la#er is to 

be believed.19 

As one arbitrator has also noted, a grievant has an incen!ve to misstate the facts:  

Certainly [sic] an employee charged with misconduct leading to severe discipline or 

discharge has an interest in avoiding the responsibility and the blame and there is a 

recognized tendency on the part of such individual to misstate facts and circumstances.20 

Lastly, based on the overall record, Mr. A__[*21] knew that the Employer only randomly audits the 

Image Removal forms. For this reason, more likely than not, Mr. A__'s request to remove the Pa!ent's X-

rays on the night of the Final Incident and his failure to report his mistake was deliberate. It is also 
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important to note that Mr. A__ knew he was on a final wri�en warning for X-raying pa�ents without a 

license. He likely feared that if he reported the overexposure, he may be terminated. The fact that he got 

caught a�er Ms. Hua reported the Final Incident was likely something he was hoping would not happen. 

The bo�om line is, more likely than not, Mr. A__ knew and understood that he should report anything 

that was deviant from any requirements, rules, policies, WACs, or the ethical rules under the AART, 

either by e-mail, or through a Safe2Share report. And, it is truly unfortunate that he did not do that. If he 

had, the outcome of this Award would have been very different, because I agree with both Mr. White 

and Mr. A__ that mistakes happen. As more fully addressed below, my problem is not that Mr. A__ made 

a mistake; my problem is that Mr. A__ did not report the mistake, had no remorse for making the 

mistake, a�empted to cover-up his mistake by ordering that the X-rays—X-rays which were diagnos c 

and part of the Pa�ent's medical record—should be deleted, then, when confronted with his mistake, he 

blamed the Pa ent. 

Did the Employer Establish Uniformity of Discipline in this Ma�er? 

Yes. Concerning the comparator evidence presented by the Employer, the Union asserts:  

It seems evident, given all the tes!mony, that x-ray images are o"en redundant, requiring 

overexposure on a frequent basis. It also seems evident that the Employer understands the 

fact that many x-ray images are necessarily discarded — and yet has never terminated 

anyone for double exposure even in truly reckless situa!ons.21 

This is an excellent legal argument, but unfortunately, I cannot agree with the Union's well-wri#en 

argument based on this record. While it is true that the comparator evidence establishes that no 

employee has been discharged for radia!on overexposure in the past, there are at least two (2) factors 

that dis!nguish this case from those other disciplinary cases. 

Before I address those factors, first, I agree with the Union that it was not reasonable to consider Mr. 

A__'s Step 2 Wri#en Warning when considering the proper penalty, because that discipline should have 

been removed from Mr. A__'s personnel file as of the date of the Final Incident. That said, even 

disregarding the Step 2 Wri#en Warning, the first factor is that Mr. A__ received a Step 3 Wri#en 

Warning on June 15, 2022, a mere two (2) months before the Final Incident. Furthermore, the Step 3 

Wri#en Warning was not grieved, and for good reason, because Mr. A__'s failure to renew his license 

and then X-raying pa!ents without a license is a serious infrac!on, one that implies major liability 

ramifica!ons[*22] to the Employer, which the Employer righ%ully did not ignore. And, unlike Mr. A__, 

none of the other comparators had any previous disciplinary history in their record, and certainly not for 

a serious infrac!on such as X-raying pa!ents without a license. 

The second factor is that, based on the comparator evidence, the Employer consistently finds 

overexposure of radia!on to a pa!ent to be a serious ma#er. This is because, in at least two (2) other 

instances, the employees were issued a Step 3 Wri#en Warning, even though neither of those 

employees had any previous disciplinary history. This evidence establishes that the Employer's 

termina!on of Mr. A__ under the circumstances was consistent with other discipline issued for radia!on 

overexposure. 

Did the Employer Establish Just Cause to Terminate Mr. A__? 

Regre#ably, yes. In that regard, the Union asserts:  
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Mr. A__ should not be terminated in this instance. At most he should have been put on 

no�ce that he should file a "Safe2share" report in instances of double exposure. He did not 

get that opportunity; instead, he was immediately terminated based upon an inves�ga�on 

that ignored mistakes made by others and a record keeping system made confusing by at 

least two unreliable so�ware systems.22 

I compliment the Union's counsel on this meritorious argument and agree that Mr. A__ had trouble 

working with the Employer's so�ware systems in the past, as he complained early and o�en about that. 

Having said that, ul�mately, this decision rests on the facts and the overall evidence, and not on the 

Union's meritorious legal argument. 

Here, I am mindful that Mr. A__, for all intents and purposes, was simply trying to do his job on the Final 

Incident. I am also mindful that Mr. A__ was "rushed" and "busy," and can respect that. Even Mr. White 

recognized that "mistakes happen" when we are rushed and busy. And, while I have no doubt that Mr. 

A__ was frustrated about the computer so!ware systems in the past, there simply is no concrete 

evidence that EPIC and PACS were not working properly during the Final Incident. Rather, based on Ms. 

Hua's report to Ms. Leal, and the Audit Report, more likely than not, Mr. A__ simply did not check PACS 

before he began the exam. If he had, Mr. A__ would have seen that the Pa#ent's X-rays were taken by 

Ms. Muller a minimum of sixteen (16) minutes before he began the exam. Again, understanding that Mr. 

A__ was incredibly busy, it is understandable that he made a mistake. The problem was once Mr. A__ 

realized his mistake and understood that he was responsible for overexposing the Pa#ent above the 

ALARA limit, he immediately (within fi!een (15) minutes) submi%ed an Imaging Removal Form to have 

the X-rays deleted knowing that the Employer would not likely see the Imaging Removal Form, because it 

only randomly audits those forms. To exacerbate ma%ers further, Mr. A__ did not explain the reason why 

the X-rays should have been deleted; a fact that Mr. A__ acknowledged[*23] at the Hearing was "poor 

work on my part." That said, Mr. A__ had no remorse during the inves#ga#on, and s#ll does not. Rather, 

Mr. A__ tes#fied under oath that his error during the Final Incident was "unfortunate," but he never said 

that what he did was wrong. The most important fact is that, ul#mately, rather than taking full 

responsibility for his error, Mr. A__ actually placed the blame on the Pa!ent; did not report his error as 

he had done so many #mes before (establishing that Mr. A__ certainly knew how to do so), and then 

tried to cover-up his mistake by having the X-rays deleted. If Ms. Hua had not reported the Final Incident 

to Mss. Leal, the Employer probably would not have even known what Mr. A__ did, which he was 

probably hoping would happen. 

The bo%om line is because Mr. A__ did not recognize or take responsibility for his ac#ons, because he 

knew or should have known to report his error to the Employer, and because he had recently received a 

Step 3 Wri%en Warning for X-raying pa#ents without a license, I am convinced that the Grievance should 

be denied, as it would be irresponsible for the undersigned to return Mr. A__ to work under these 

circumstances. Put simply, as another arbitrator stated:  

Due to...blasé a&tude towards the health and safety of her fellow employees it would be 

irresponsible to place her back on a shop floor where employees must rely on each other 

to maintain an adequate level of safety.23 

In sum, both of the Union's counsel offered well-reasoned arguments at the Hearing and in the Union's 

Post-Hearing Brief as to why the Grievance should be sustained and Mr. A__ reinstated with back pay. 
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Ms. Ross, too, was an excellent advocate for Mr. A__, and if I were a Union member I would be happy to 

have her advocate for me. Having said that, regre!ully, no amount of great advoca"ng helps Mr. A__ in 

this instance. 

CONCLUSION 

This was a difficult decision. That said, unfortunately, the Grievance is denied. Put simply, based on Mr. 

A__'s lack of remorse, his deliberate ac�ons in having the X-rays deleted within fi�een (15) minutes a�er 

the X-rays were taken, his failure to report his conduct—an ac�on that he knew or should have known 

must be done—and, taking into considera�on that Mr. A__ had just received discipline for a very serious 

offense just two (2) months before the Final Incident, I have no choice but to find that the Employer 

established by clear and convincing evidence that it had just cause to terminate Mr. A__. 

If Mr. A__ had complied with his ethical requirements to report to his supervisor "any informa�on 

concerning an error made in connec�on with imaging, trea�ng, or caring for a pa�ent;" the outcome 

would probably be different; if Mr. A__ demonstrated remorse for his ac�ons, the outcome would 

probably be different; if Mr. A__ acknowledged he was wrong and made a mistake, the outcome would 

probably be different; if Mr. A__ did not deliberately[*24] have the diagnos�c X-rays deleted without first 

repor�ng his error via either Safe2Share or a simple e-mail to the Employer; again, the outcome would 

probably be different; if, when confronted with his conduct, Mr. A__ did not blame the Pa�ent for his 

ac�ons, the outcome would probably be different. Unfortunately, Mr. A__ did none of those things. 

THE AWARD 

The Grievance is denied. The Arbitrator's fee and expenses shall be borne equally by the Par�es, as 

provided in Ar�cle 9 at Sec�on 9.4. 

DATED this 6
th

 day of May, 2024. 

Shianne Sco#, Arbitrator 

Portland, Oregon 
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